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INTRODUCTION

1. In schools across New York City (NYC), old fluorescent lighting ballasts are leaking

poly-chlorinated biphenyls (PCBs), highly toxic man-made compounds that damage the

nervous, immune, and endocrine systems and cause cancer. These leaks constitute clear

violations of the Toxic Substances Control Act, 15 USC §§2601, et seq. (TSCA). By this

TSCA citizen's action, plaintiff New York Communities for Change (NYCC), acting on

behalf of its members who are parents of NYC schoolchildren, seeks the prompt removal

from NYC schools of PCB-leaking light ballasts and of lighting fixtures that have been

contaminated by such ballasts. The City has proposed to replace the lighting in question

over ten years, an unacceptably lax timeframe given the patent illegality of the leaks and

the significant risks they pose to the health of children across the City.

JURISDICTION, VENUE, and NOTICE

2. 'This Court has subject matter jurisdiction under 28 USC §1331 because the instant claim

is brought pursuant to TSCA, a federal statute.

3. Venue is appropriate in this district under 28 USC §1391(b)(2) and 15use §2619(a)

because a substantial number of the violations to be remedied are located within it.

4. On April 13, 2011, as required by 15 usc §2619(b)(I)(A), plaintiff gave notice to the

United States Environmental Protection Agency (EPA) and to the defendants,

Department of Education (DOE) and the School Construction Authority (SCA), of its

intent to sue to end defendants' violations of TSCA, 15 USC §2605(e)(2)(A), throughout

New York City public schools.
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5. The statutorily mandated notice period of 60 days has passed. and neither EPA nor the

Department of JUstice has conunenced any proceeding that would affect plaintiff's right

to initiate litigation under 15 USC §2619(b)(I)(B).

PARTIES

6. NYCC is a coalition of working families in low and moderate income communities

fighting for social and economic justice, inclUding access to quality schools, throughout
New York State.

7. Defendant DOE is a city-wide agency responsible for managing NYC's public schools.

8. Defendant SCA is a city-wide agency responsible for managing NYC school construction

and renovation projects.

LEGAL BACKGROUND

9. TSCA was passed in 1977 to regulate hazardous chemiCals. In particular, it banned PCB

existing PCBs under stringent conditions, as detailed below.

production and sales on a staggered schedule While permitting limited ongoing Useof

10. TSCA bans the use, manufacture, processing, and distribution in commerce of PCBs in

any manner other than a "totally enclosed manner" as of January 1, 1978; their

manufacture in any manner as of January 1,1979; and their processing or distribution in

commerce in any manner as ofJune 1, 1979. 15 USC §2605(e)(2)(A); 15 USC

§2605(e)(3)(A). Thus, it is currently unlawful to use PCBs in any manner other than a

"totally enclosed manner".
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11. TSCA's implementing regulations define a "totally enclosed manner" as "any manner

that will ensure no exposure of human beings or the environment to any concentration of

PCBs." 40 CPR §761.3.

12. In addition to imposing this limit on PCB use, the TSCA regulations circumscribe

methods of PCB disposal: "Any person storing or disposing of PCB waste must do so in

accordance with subpart D [the disposal regulations.]" 40 CFR §761.50. Any

noncompliant disposal is improper and unlawful.

13. A PCB leak is defined as a "disposal" under the TSCA regulations: "Disposal means

intentionally or accidentally to discard, throwaway, or otherwise complete or terminate

the useful life of PCBs and PCB items. Disposal includes spills, leaks, and other

uncontrolled discharges of PCBs ... " 40 CFR §761.3.

14. In general, and for the purposes of this case, the prohibitions on both uses of PCBs in a

manner other than a totally enclosed manner and improper disposals of PCBs apply to

concentrations of PCBs of 50 ppm or greater. When this complaint refers to a lighting

ballast leaking PCBs, it means a lighting ballast leaking a fluid with a concentration of

PCBs at or above the 50ppm threshold.

FACTUAL BACKGROUND
(A) The toxicity of PCBs

15. PCBs are among the most poisonous man-made compounds. They are the only chemicals

to be banned outright by TSCA.

16. In TSCA' s implementing regulations, EPA emphasized the danger of PCBs:

"[T[he manufacture, processing, and distribution in commerce of PCBs at

concentrations of 50 [parts per million (ppm)] or greater present an unreasonable
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risk of injury to health ...This finding is based on the well documented human

health and environmental hazard of PCB exposure ... In addition ... any exposure

of human beings or the environment to PCBs, as measured or detected by any

scientifically acceptable analytical method, may be significant ... " 40 CPR

§761.20 (emphases added).

1
7
. PCBs are potent endocrine disruptors that also pose significant risks to the human

immune and nervous systems. even at low exposure levels.

18. PCB exposure is associated with, inter alia, permanently depressed IQ, diabetes, heart

disease,liver disease, asthma, hormonal disturbance, and childhood leukemia

19. PCBs have been declared to be probable human carcinogens by numerous agencies,'

including the National Toxicology Program of the National Institutes of Health.

20. PCBs are'developmental toxins; that is, after controlling for body weight and blood

volume, they pose disproportionately high risks to the physical and cognitive health of
children.

21. PCB exposure also poses disproportionately high risks to the long-term reproductive

health of girls and young women.

22. PCBs accumulate in the human body. Chronic exposure to even low levels of PCBs

increases PCB body burdens and attendant health risks over time.

(B) PC8s and T12 fluorescent lighting

23. PCBs were first manufactured in the United States in 1929. Their primary application,

until they were banned in 1978, was as electrical insulators.
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24. Starting in mid-century and up until the ban, many fluorescent lighting fixtures were

manufactured with ballasts that incorporated small PCB-containing capacitors. I

25. The lighting fixtures made with PCB ballasts included fluorescent lighting fixtures called

''T12'' fixtures. Z

26. T12lighting, introduced at the 1939 World's Fair, was the first fluorescent lighting

technology. It is pre-electronic, highly energy-inefficient, and universally regarded as

obsolete. The United States Department of Energy has phased out T12 technology.

27. According to EPA, the costs of replacing T12 lighting are generally amortized over two

to seven years due to the magnitude of consequent energy savings. For reference, the

Metropolitan Transit Authority reduced energy usage by 26% in switching from T12
~

lighting to modem fluorescent lighting. In some cases, replacing T12 fixtures with more

energy-efficient models results in as much as a 40% reduction in energy usage.

(C)The discovery of leaking T12 fixtures in NYC schools

28. The PCB lighting problem was discovered in the midst of a community campaign to

address PCBs in caulk in schools.

29. PCBs were used as plasticizers in construction materials as well as insulators in

capacitors and other electrical equipment before they were banned. PCBs spontaneously

volatilize out of caulk, paint, and the other construction materials in which they were

once used.

30. In April 2008, a survey of NYC schools conducted by the Daily News found that in six of

nine schools from which window-frame caulking samples had been taken, PCBs were

1Ballasts stabilize electrical current. Capacitors store electrical charge.
2 Within lighting nomenclature, "T" indicates a tubular bulb and the number following the 'T' expresses the tubular
bulb's diameter in eighths of an inch; T12 lighting utilizes fluorescent tubes 1.5 inches wide.

5



threshold of 5Oppm.
present at unlawful levels, in some cases levels thousands of times greater than the TSCA

31. While the lingering presence of PCBs in caulk had previously been identified as an

emerging public health threat in other. countries, the Daily News series on PCBs raised

nascent US public awareness of the problem to a new level. The ensuing campaign by a

litigation by a Bronx mother whose child's school had been featured in the Daily News

community coalition of NYC parents led to significant additional media coverage,

survey, and negotiations between the City and EPA. Ultimately, in January 2010, the

City agreed to conduct a pilot study focusing on the presence of PCBs in caulk in NYC
schools.

32. In August 2010, the preliminary results from this pilot study on PCBs in NYC schOols

significant and worse than had been anticipated by most observers, in many cases well

were released. The results showed (a) that levels of PCB air contamination were both

schools, leaking old TI2light ballasts were a significant source of PCB air

over EPA guidance threshOlds for PCB air levels in schools and (b) that in at least some

contamination.

33. The unexpected diScovery that PCB lighting is still in use in NYC schools attracted the

attention of EPA, elected officials, and the community COalition, inclUding plaintiff

34. As of December 2010, in a letter to EPA, the DOE calculated that 772 NYC schools

NYCc. Advocacy efforts ensued, as did negotiations between EPA and the City.

contained as many as 564,000 Tl2 fixtures, which the letter dcscribcdllS "very likcly to--

are located within this judicial district. December 1, 2010 Letter of DOE Deputy

contain PCB ballasts." Attached to the letter was a list of the 772 schools, many of which
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Chancellor Kathleen Grimm to EPA Regional Administrator Judith Enck (attached as

Exhibit A).

35. In the December 1,2010 letter, DOE noted that as its survey of lighting in NYC schools

continued, the number of buildings known to contain T12 fixtures would likely increase.

Ex. A.

(D) The prevalence of PCB leaks in NYC schools

36. Because the PCB lighting fixtures in NYC schools all date from before TSCA's 1978 ban

on PCBs, they are increasingly subject to failure and leakage.

37. In fact, EPA conducted classroom spot inspections at seven NYC schools in January and

February 20 II, and found Tl2 ballasts leaking PCBs in every school inspected, and in 63

of the 68 classrooms and other school spaces inspected.

38. On February 23,2011, the City announced a plan to replace Tl2lighting in NYC schools

within ten years.

39. Following the EPA inspections and the City's announcement, 41 of 51 NYC Council

Members wrote a letter to EPA Regional Administrator Judith Enck asking that PCB

lighting be replaced within two years rather than the City's proposed timeframe often

years. March 11, 2011 Letter of 41 NYC Council Members to EPA Regional

Administrator Enck(attached as Exhibit B).

40. In her response to the 41 City Council Members, Ms. Enck stated that "EPA inspections

indicate there is a prevalence of leaking PCB ballasts in the City's school system." April

8, 2011 Letter of EPA Regional Administrator Judith Erick to Council Member Daniel

Dromm (attached as Exhibit C).
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41. The prevalence of PCB-leaking lighting in NYC schools poses serious health risks to the

children of NYCC members across the city.

(E) Exposure pathways

42. PCBs that leak from lighting ballasts can enter children's bodies through three pathways:

inhalation, touch, and oral ingestion.

43.lnhalaiion.is likely the predominant PCB exposure pathway in most classrooms with old

Tl21ighting. In various contexts, PCBs tend to volatilize spontaneously into air. In the

context of T12lighting. because the.T12 fixtures are not airtight, when PCBs leak from a

capacitor into the interior of the fixture housing it. they contaminate classroom air.

44. In some instances, PCB ballast oil leaks entirely out of the fixture and onto surfaces

below. Because PCBs readily penetrate most solids, including human skin, leakage that

exits the fixture poses the risk of exposure through touch. In addition, hand-to-mouth

behaviors can result in oral PCB ingestion in these circumstances.

45. Dust that has been contaminated by volatilized PCBs can enter the body through all three

means (breathing, touch, and ingestion).

CAUSE OF ACTION

46. Allprevious paragraphs are incorporated by reference.

47. The defendants have failed to address in a timely fashion and have no plan to address in a

timely fashion many thousands of PCB leaks in light fixtures in schools across NYC.

48. Each of these PCB leaks violates TSCA and its implementing regulations, in that each

leak constitutes (1) a use of PCBs in a manner other than a totally enclosed manner and
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(2) an unauthorized disposal of PCBs. 15 §2605(e)(2)(A); 15 USC §2614(1); 40 CFR

§761.3; 40 CPR §761.50 et seq.

RELIEF REQUESTED

49. Plaintiff NYCC requests that the Court grant the following relief:

a. A declaration that defendants are in violation of TSCA and its implementing

regulations;

b. An order compelling defendants (1) to promptly inspect New York City schools

for PCB leaking light ballasts and light ballasts likely to leak PCBs and upon

identifying any such light ballasts to immediately remove and replace them,

disposing of them safely; (2) to remove and dispose of all other light ballasts

containing PCBs rapidly and safely; and (3) to confirm the absence of PCB air

contamination following clean-up, using appropriate tests and standards;

c. An award of costs and fees pursuant to 15 USC §2605(c)(2); and

d. An award of any other relief the Court deems appropriate.

Respectfully submitted,

~
Miranda Massie
New York Lawyers for the Public Interest
151 West 30thStreet, 11thFloor
New York, NY 10001
(212) 2444664

Dated:
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COpy FOR YOUR
INFORMATION

.II¥C
Department of
Education

Joel I. Klein
Chancellor

Kathleen Grimm
Deputy Chancelor

December 1, 2010

Ms. Judith Enck
Regional Administrator
U.S. Environmental Protection Agency
290 Broadway
New York, NY 10007

Dear Ms. Enck:

Pursuant to recent discussions between EPA and the City, "the Department of Educatior (DOE)
conducted a 8uIVey to determine the potential number of lighting fIXtures that contain :JaOasts
with PCBs in the approximately 1250 school buildings owned or leased by DOE. The survey
identifies -T12- lighting fDCtures, which are very likely to contain PCB ballasts. CJstodial
engineers at each school conducted a visual inspection of each building to gathertheflS data.
Please note that the data contained in the survey are subjeCt to change due to pending results
from fewer than 50 buildings. In addition, it should also be noted that the presence cf a T12
fixture does not, in all instances, equate to the presence of a PCB ballast However. for
purposes of this survey, it is assumed that all T12 fIXtures potentially contain PCB ballasts.

As of now, we have received survey responses indicating that 772 buildings have T12 lighting
fIxtUres (see attached spreadsheet). In these buildings there CQUldbe as many as :564.000
fixtures with PCB ballasts. Of these 772 buildings. 90 percent have at \east 100 T121ighting
fIXtUres. In addition. roughly half of the buildings with T12 lighting fIXtUres were built during·
1950-78 when PCB-containing building materials were legally used in the United StatEiS. The
other half are buildings constructed before toe PCSera, but had fluorescent lighting fixtures
installed. The total number of buildings with T12 fixtures is likely to increase as we rec~ive the
outstanding survey results.

We hope you find this information responsive to your request and look forward to continJing our
discussions on this issue.

52 Chamber.:;Street. Room 320. New York, NY 10007
.Telephone: 212-374-0209 Fax: 212-374-5588
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Totals
·SCAdato
"'DSFdato
··"'Estlmate

1248 772·· 476

Total 772 100% 515
*6796 0/ all buildings with T12fixtures

tBu/ldlngs donot specify special ed ptograms .

:r.m:&i
772 tQbI! buildingswith T12 fixtures
564,564 tella!T12 fllCtUres
1248 buildings given surv~s
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eMS For Your Jnformation - Debra Ramirez- R2-10-002-0139-RA
cmsadmin to: Micaelle Jimenez 121081201012:51 PM

Control R2-10-002-0~39·RA has been forwarded to your office on 12/8/10 12:51
PM by Debra Ramirez. Please go to the eMS webpage to view the details of the
control.

Summary Information -
Control Number: R2-10·002-013~-RA
Control Subject: PCBs
From: Grimm, Kathleen

Note: This EmaiJ. was automatically generat,ed. Please do not attempt to respond
to it. You cart access this control at https://cms.epa;gov/cms. Questions or
comments concerning CMS should be directed to CMS Support at 202-564-4385 or
CMS In£ormationeepa·9OV•



THE COUNCIL
OF

THE CITY OF NEWYORK
CITY HALL

NEW YORK. NY 10007

March 11,2011

Judith Enck
Regional Administrator
U.S. Environmental Protection Agency
290 Broadway .
New York, NY 10007

Dear Regional Administrator Enck,

We strongly urge you to reject New York City's ten year timeframe for removing and replacing all PCB
containing light ballasts and insist on a strict two year plan. It is both feasible and responsible to require
that this work be completed in two years.

The project to rid New York City schools of PCB containing lighting ballasts can be accomplished with
noupfront costs to the City. One contractor explained in a letter to a member of City Council that "In
exchange for providing the financing needed to install the energy-saving ballasts, a private contractor is
paid the amounts saved for a specified period to time." He continued, "Thereafter all of the savings are for
the city." This practice is common place in green contracting and several similar arrangements would be
available to the City, eliminating any financial argument against imposing a two-year timeline.

As your Agency has made clear when it announced the results of recent EPA inspections, "If a lighting
ballast is leaking PCBs at above a regulatory level of 50 parts per million, it is considered an exceedance
and federal law requires the immediate removal and disposal of the ballast and disposal of any PCB-
contaminated materials at an EPA-approved facility." All of the schools that the EPAhas inspected have
had leaking light fixtures exceeding the regulatory threshold set by the Toxic Substances Control Act and
it is more than likely that this trend will be found across all New York City schools with PCB
contaminated ballasts. The City's ten year timeframe for removing PCB containing lighting ballasts is far
from an immediate response and would leave thousands of children exposed to PCBs for years past what
is necessary.

The EPA has also rightly emphasized that long-term exposure to PCBs, even at low levels, poses serious
risks to human health, especially children's health. PCB exposure is associated with permanently
depressed IQ, increased risk of attentional deficits, hormonal and immune disruptions, and childhood
leukemia, among other serious health problems. SUbjecting children and teachers to an additional eight
years of exposure is unacceptable given the serious health impacts that may be caused. by this increased
exposure.

Leaving aside the PCB contamination, the lighting in question has been subject to a federal Department of
Energy phase-out since 2005 and will soon he completely obsolete. The City will inevitably need to



replace this old technology as the ballasts became illegal to make or sell last year, and the same will be
true of the bulbs next year. .

We sincerely commend and thank you for all you have done to advocate for the children and employees in
New York City schools. A reasonable and attainable two year time frame to remove and replace these old,
leaking, and dangerous light fixtures will limit children's exposure to PCBs and is the onLytimeframe we
can endorse.

Sincerely,

Joel Rivera
Majority Leader, 15th District

Leroy G. Comrie, Jr.
Deputy Majority Leader, 27th District

Inez E. Dickens
Assistant Majority Leader, 9th District

Lewis A. Fidler
Assistant.Majority Leader, 46th District

Albert Vann
Majority Whip, 36th District

James.Si Oddo
Minority Leader, 50th District

Charles Barron
Council Member, 42nd District

Gale A. Brewer
Council Member 6th District

Fernando Cabrera
Council Member, 14th District

Margaret Chin
Council Member, 1st District

2



UNITED STATES eNVIRONMENTAL PROTECTION AGENCY
REGION 2

290 BROADWAY
NEW YORK, NY 10007-1866

Honorable Daniel Dtomm
New Yorle City Council
250 Broadway
New York, NY 10007

Dear Council Member Dromm:

Thank you for your letter ofMan:h II, 2011 regarding polycllIorinated biphenyls (PCBs) in New York City public
schools. Your letter urges the United states Environmental Protection Agency (EPA) to reject New York City's
proposal for a ten year timeftame to ICIDOVCand rcp1i11%allPCB-containing light ballasts, and insist on a strict two <,
year plan. Although EPA does nothave the authority 10 apPl'OYCor disapprove the City"s propoSal. We are
ICCOlDDlendingthat the lighting replacements be completed q. no more than five years.

In January and February 2011. BfA conducted seven targeted inspections at public schools in Manhattan, Brooklyn,
Staten Island and the Bronx: to evaluate lighting ballasts that may contain PCBs and determine if they were leaking
or had leaked in the past. OveraiJ, 145 samples were taken of material that appeared to have leaked from lighting
ballasts. Out of this total, 113 samples showed results that are above the EPA regulatozy limit of SOppm, At each
school. at least two-thirds of the samples taken showed results above the regulatory limit. At PS S3 in Staten Island
and atPS 45 and PS 306 in Brooklyn, one or more samples showed resu1tsabove 100,000 ppm, which means that
the material sampled was 10% PCBs. At PS 306 in Brooklyn, two samples showed a reselt ofappl'Oximately
1,000.000 ppm, or 100% PCBs, and another was 9S%PCBs.

Throughout the.course of oUr inspections, EPArecommended that New York City develop a plan for assessing and
ad~ing leaking ballasts in its scbools city-wide. On February 23, 2011, the New York City Department of
Education announced its "Comprehensive Plan to Increase Energy Efficicmcy and Environmental Quality at
Schools." The Plan calls for the removal and replacement oca]] PCB lighting ballasts in 772 schools over the course
often years. The Plan is also intended to ICSUltin complete energy audits ana retrofits, which arc expected to reduce
the City's greenboUse gas emissions by more than 200,000 metric tons perycar.

EPA recognizes this plan as a step in the right direction. However. we have been consistent in saying that ten years
is too long for the removal of all PCIkoo,taining lighting fixbtres throughout the school system. EPAinspections
indicate that there is a prevalence ofleaking PCB ballasts in the City's school system. EPA believes that the
lighting fixtures should be removed from these 772 schools in no longer than five years--rutd that the City can and
should take steps to achieve this.

I appreciate your concerns about protectIDg children's health and the health of all school staff. We have the
opportunity to wOfk collaboratively on this impo~t issue. As always, if you have further questions orneed
additional information, please contact me at (212) 637-5000,

Sincerely,

(;I ,--/-1.. 9f. t'.A'l c...k-

CC: Honorable Dennis M. Walcott
Honorable Christine C. Quinn
Ms. Kathleen Grimm

InternetAddress (URl). hllp:J1wWw.epagov
RecycladlRecydabIe -PrInted WIIhVegetable on B_1nItos On ReeJ<;IecI""per (MInImum ~'lIo POIICorIIUJner GOIIlenl)
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